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94 EX PARTE ASHEE. 

The Supreme Court of Nevada, in Tennessee and that of this State do 
the very late case of Ex parte Eosen- not materially differ. Neither impo- 
blatt (1S87), also follows the Robbiw ses a tax upon citizens of other States 
Case. Here the petitioner was a trav- that does not equally apply to its 
eling salesman or drummer, taking own citizens, nor is there any dis- 
orders and selling goods for his prin- crimination in either statute against 
cipal, a California house. The act of other States or their products. The 
Nevada made it a misdemeanor to principles of the decision of the Su- 
exercise such occupation without preme Court in the Bobbins Case must 
having first obtained a license there- be accepted as establishing the nn- 
for. He was convicted in the lower constitutionality of the statute under 
court, and upon habeas corpus was dis- which the petitioner was convicted." 
charged by the Supreme Court. After _, ,, _ 

S / r ,, „ , . . „ EUGEHE McQXJILLIN. 

commenting upon the Eobbvm Case, 

the court observed : " The statute of St " Louis > Mo - 



Supreme Court of Appeals of West Virginia. 
BEVEELIN v. BEVEELIN. 

Common-law marriages when contracted in this State are not recognized by 
our courts as valid. 

No marriage contracted in this State is valid when it affirmatively appears 
that it has not been solemnized according to the requirements of our statutes 
on that subject, although the parties may thereafter have associated and co- 
habited together as husband and wife. 

Appeal and supersedeas from Circuit Court, Taylor County. 
Bill for divorce. The opinion states the case. 

John W. Mason and B. F. Martin, for appellant. 
S. P. MeCormich, for appellee. 

Snyder, J. — Suit in equity, instituted November 20, 1884, 
by Elizabeth Beverliu against Israel A. Beverlin, in the Circuit 
Court of Taylor county, for a divorce a mensa et thoro, and for 
alimony. In the original bill the plaintiff alleged that she was 
lawfully married to the defendant in the State of Pennsylvania, 
in June, 1861 ; that at that time she was a widow, and her name 
was Elizabeth Foster, and that from the date of said marriage 
until October, 1884, she and the defendant lived, associated, and 
cohabited with each other as husband and wife ; that in Octo- 
ber, 1884, the defendant, by his harsh, cruel, and inhuman 
treatment, compelled her to abandon home and children, and 
has since refused to permit her to return, etc. 
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In April, 1885, the defendant filed his answer to said bill, 
denying that he and the plaintiff had ever been married, and 
averred that in June, 1861, the plaintiff had a lawful husband, 
one Edward Foster, living in Belmont county, Ohio, and that 
at the time of the alleged marriage with defendant she had 
a suit pending for a divorce from said Foster in the Court of 
Common Pleas of said Belmont county, which was afterward 
dismissed at her costs ; that said Foster continued to be the 
husband of the plaintiff until October 31, 1873, when he 
died. 

In July, 1885, the plaintiff filed an amended bill in which 
she repeats that she had been married to the defendant at the 
time and place stated in her original bill, and, by way of amend- 
ment, she avers that in the fall of 1873 she learned that one 
Edward Foster had recently died in Belmont county, and she 
thereupon conferred with the defendant as to the possibility of 
said Foster being her former husband and the probable effect 
on their marriage, and the action, if any, they should take in 
relation thereto. The bill then avers that " finally, for pruden- 
tial reasons, it was determined to take no public action ; but 
that plaintiff and defendant Avould, and they did, mutually con- 
sent and agree to, and did, reaffirm their former marriage, and 
became and continued to be what, in truth and in fact, they had 
been theretofore, husband and wife ; and that thereafter, and from 

that day henceforth, to and until the day of October, 1884, 

at the town of Grafton, State of "West Virginia, she was and con- 
tinued to be the wife of defendant, living and cohabiting with 
him as such, performing all the duties of a devoted wife, and 
he, the defendant, so holding the plaintiff out to all persons as 
such, and representing to all persons with whom plaintiff and 
defendant were acquainted that plaintiff was his wife, as in 
fact she was." 

The depositions fully prove that the plaintiff and defendant 
lived together, cohabitated, associated, and represented them- 
selves as husband and wife for over twenty years, and that dur- 
ing that time they kept house together, and four children were 
born to them, two of whom are still living. It is also clearly 
proved that in June, 1861, at the time the plaintiff alleges she 
was married to the defendant, the plaintiff was a married 
Vol. XXXVI— 13 
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woman and the wife of Edward Foster ; that both she and the 
defendant knew this fact; and that she continued to be the wife 
of said Foster until his death, which occurred October 31, 1873. 
There is no testimony in regard to the alleged marriage set up 
in the amended bill as having taken place in 1873, after the 
death of the plaintiff's husband, Edward Foster, except the 
deposition of the plaintiff herself. In her first deposition, 
taken before the filing of her amended bill, the plaintiff testifies 
that she was married to the defendant June 9, 1861, in West 
Alexander, Pennsylvania, before a justice whose name she does 
not remember; that she had never been married to the defend- 
ant at any other time; that her former husband, Edward Fos- 
ter, was then dead, and had died long before ; that she had 
seven children by said Foster ; and that he had died about thirty- 
two years ago. In her deposition taken after the filing of her 
amended bill, the plaintiff testifies that in 1873 she visited the 
State of Ohio, where she had formerly resided, and on 
her return home to Grafton she informed the defendant that she 
had heard her former husband, Edward Foster, had died in 
Ohio a short time before, and that then she and the defendant 
" had a talk as to whether it was necessary that we should 
marry again. He said that it was legal, and that we need not 
marry again; that we will go on as we have been, doing the 
best we can for our children, as long as life shall last." And 
then, in an answer to the question, "Did you talk over and 
agree as to how you should be and live in the future?" she says: 
" We lived together just as we had been, as man and wife. I 
was to be his wife, and he my husband, as long as life should 
last." This is the whole of the evidence in support of the al- 
leged marriage of 1 873. 

The testimony of the defendant was not taken, but he, in his 
answer to the amended bill, denies positively that he ever made 
any statement or agreement such as asserted by the plaintiff, or 
that he ever pretended or admitted to her that she was his wife 
or he her husband, as both of them well knew that such was 
not the fact. 

The Circuit Court in its final decree, entered April 1, 1886, 
decided in favor of the plaintiff, awarding her a divorce a mensa 
et thoro from the defendant, and requiring him to pay to her 
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$250 annually for her support. From this decree the defend- 
ant has appealed. 

The first question to be considered is whether or not any 
marriage ever took place or existed between the plaintiff and 
defendant. If there was no marriage, or none is shown by 
proofs, then, as a matter of course, the decree of the Circuit 
Court must be reversed and the plaintiff's bill dismissed. It is 
distinctly proved, both by the depositions and documentary evi- 
dence, that the plaintiff was on January 25, 1838, formally 
and legally married to Edward Foster, in Belmont county, in 
the State of Ohio ; that she lived and cohabited with said Foster 
as her husband from that time until about the year 1859, and 
had issue — from seven to ten children — by that marriage j that 
she knew Foster was living at the time of her alleged marriage 
in June, 1861, with the defendant, and that said Foster con- 
tinued to be her legal husband until his death, in October, 1 873. 
It is consequently impossible that the alleged marriage of June 
9, 1861, could have taken place, or been lawful in any respect. 
The question of marriage, therefore, depends entirely upon the 
allegations of the amended bill, and the testimony in support of 
them. Both the facts alleged and the proofs to sustain them 
have been before fully stated. It is insisted for the appellee 
these show a valid common-law marriage, and that such mar- 
riage, under the circumstances in this case, is valid and sufficient 
in this State. 

There is much controversy as to what constitutes a valid 
common-law marriage. It always has been and still is a doubt- 
ful question in England : Beg. v. Millis, 10 Clark & F. 534 ; 1 
Bish. Mar. & Div., §§ 270, 278. In the American States where 
such marriages have been recognized and held valid there is 
considerable diversity as to their requisites. In North Carolina, 
Tennessee, Massachusetts, Maine, and Maryland some ceremony 
or celebration seems to be necessary to a valid common-law mar- 
riage, and in most or all of these States it has been questioned 
whether or not the statutes have not superseded common-law 
marriages, and that a marriage, to be valid, must be in conform- 
ity with the statutes : State v. Samuel, 2 Dev. & B. 177 ; Grisham 
v. State, 2 Yerg. 589 ; Com. v.Munson, 127 Mass. 459 ; State v, 
Hodgskins, 19 Me. 155; Denison v. Denison, 35 Md. 361, 379. 
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The rule is fully as liberal, if not more so, in New York and 
Pennsylvania, than it is iu any of the other States. In New 
York it has been held that no religious form or ceremony of 
any kind is essential to validity of the marriage. All that is 
requisite in that State is that the parties should be capable of 
contracting, and that they should actually contract to be man 
and wife; but such contract must be proved to the satisfaction of 
the court, and may be proved by the wife when her testimony 
is corroborated and entitled to credit : Bissell v. Bissell, 55 
Barb. 325; Van Tuyl v. Van Tuyl, 57 Id. 235. In Penn- 
sylvania it has been decided that " marriage is, in law, a civil con- 
tract, not requiring any particular form of solemnization before 
officers of church or State, but must be evidenced by words in the 
present tense, uttered for the purpose of establishing the rela- 
tion of husband and wife, and should be proved by the signa- 
ture of the parties or by witnesses present when it is made. 
Therefore, when the evidence of the contract was the declara- 
tion of the wife that, ' about thirty-one years since, she went to 
the house of A. S., to live with and keep house for him, under 
a mutual promise and agreement that they would sustain to- 
ward each other the relation of husband and wife, and that 
they did thus live and cohabit together,' it was held that there 
was not proof of a marriage in fact :" Com. v. Stump, 53 Pa. 
St. 132. I have been unable to find any case in which the 
courts of Virginia or of this State have ever held that a com- 
mon-law marriage was valid. This is certainly persuasive evi- 
dence that such marriages have never been regarded as valid in 
these States. 

Referring to the facts in this case, it does not seem to me 
that they are sufficient to prove a marriage according to the 
liberal rule adopted in the States of New York and Penn- 
sylvania. Before any pretense of a legal marriage the parties 
had lived and cohabited together for over twelve years. It is a 
well-settled rule of law everywhere that a cohabitation, illicit in 
its origin, is presumed to be of that character unless the con- 
trary be proved, and cannot be transformed into matrimony by 
evidence which falls short of the fact of an actual contract of 
marriage. Such contract may be proved by circumstances, but 
they must be such as to exclude the inference or presumption 
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that the former relation continued, and must satisfactorily prove 
that it had been changed into that of actual matrimony by 
mutual consent ; Foster v. Hawley, 8 Hun 68 ; Williams v. 
Williams, 46 Wis. 464 ; Appeal of Beading F. Ins. & Trust Co., 
23 Cent. Law J. 472 ; Hantz v. Sealy, 6 Bin. 405. 

In the case before us the testimony of the pretended wife is 
contradictory, and so unsatisfactory as to render it extremely 
improbable and unreliable. But if we admit its credibility, it 
falls far short of establishing any actual contract of marriage. 
It simply proves the continuance of the illicit association and 
cohabitation which is shown to have existed between the parties, 
without interruption, for over twelve years before the alleged 
marriage. The plaintiff simply says that she and the defendant 
did not deem it necessary to marry again, as they considered 
their former illegal marriage legal, and that they thereafter 
lived together just as they had been doing, as man and wife. 
There is no semblance of a change in their relations or actual 
agreement of marriage shown here, and this is all the evidence 
we have of the alleged marriage. But, in the view this court 
takes of the law, it is unnecessary to rest our decision upon the 
conclusion just indicated. We think our statute has wholly 
superseded the common law, and in effect, if not in express 
terms, renders invalid all attempted marriages contracted in 
this State which have not been solemnized in compliance with 
its provisions. The statute in force in this State in 1873, when 
it is alleged the marriage now in question occurred, is embraced 
in chapter 63, Code 1868. The hrst section of said chapter 
provides for the issuance of marriage licenses; the third, fourth, 
and fifth sections, by whom, and the manner in which, mar- 
riages may be solemnized ; and the sixth section is as follows : 
" Every marriage in this State shall be under a license, and solem- 
nized in the manner herein provided ; but no marriage solem- 
nized by any person professing to be authorized to solemnize 
the same shall be deemed or adjudged to be void, nor shall the 
validity thereof be in any way affected, on account of any want 
of authority in such person, if the marriage be in all other 
respects lawful, and be consummated with a full belief on the 
part of the persons so married, or either of them, that they 
have been lawfully joined in marriage ; nor shall any marriage 



100 BEVERLIN v. BEVERLIN. 

celebrated within this State between the 17th day of April, 
1861, and the 1st day of January, 1866, be void by reason of 
the same having been solemnized without such license." 

While it is true statutes regulating marriages have generally 
and properly been construed as directory, and not mandatory, 
since marriage is a natural right, and one that existed indepen- 
dent of statutes, any commands which a statute may give con- 
cerning its solemnization should, if the form of words will 
permit, be interpreted as mere directions to the officers of the 
law and to the parties, not rendering void what is done in dis- 
regard thereof. Consequently, the doctrine has become estab- 
lished, as a general rule, that a marriage good at common law 
will be held valid, notwithstanding the existence of any statute 
on the subject, unless the statute contains express words of nul- 
lity. This rule, however, is not universal : 1 Bish. Mar. & 
Div., § 283. It seems to me, therefore, that when the terms of 
the statute are such that they cannot be made effective, to the 
extent of giving each and all of them some reasonable opera- 
tion, without interpreting the statute as mandatory, then such 
interpretation should be given to it. The statute under consid- 
eration, in express words, declares that "every marriage in this 
State shall be under a license, and be solemnized in the manner 
herein provided." It is possible that these words standing 
alone, should, under the general rule just stated, be interpreted 
as merely directory. But the statute does not stop here. It 
qualifies these words by provisions which would be wholly use- 
less and unnecessary if it were intended and should be held that 
the preceding provisions are simply directory. It is declared 
that certain marriages shall not " be deemed or adjudged void " 
because the person solemnizing them did not in fact have au- 
thority to do so. It also declares that certain other marriages 
shall not " be void " because they were solemnized without a 
license. These exceptions or qualifying provisions seem to me 
to be equivalent to an express declaration that marriages had in 
this State, contrary to the commands of the statute, and not 
saved by the exceptions, shall be treated as void. It is appar- 
ent that the legislature must have interpreted the statute as 
making the excepted marriages null and void without the ex- 
cepting clauses, for otherwise the exceptions would be useless, 
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and would not have been made. The introduction of the ex- 
emptions is necessary, exclusive of all other independent, extrin- 
sic exceptions. The maxim is clear, " expressum faeit cessare 
taciturn," affirmative specification excludes implication : Potter's 
Dwar. St. 221 ; Gates v. Knight, 3 Term R. 442. 

It is therefore my conclusion that no marriage, or attempted 
marriage, if it took place in this State, can be held valid here, 
unless it has been shown to have been solemnized according to 
our statutes. It is very certain, it seems to me, that no attempted 
or pretended marriage can be held valid when it affirmatively 
appears that it has not been so solemnized. There is no pretense 
that the pretended marriage sought to be established in this case 
was solemnized in any respect according to the requirement of 
the statute. I am, therefore, of the opinion that the plaintiff 
and defendant in this case never were legally married, and that 
the plaintiff is not entitled to the relief prayed in her bill. I 
have come to this conclusion with less regret because, by the 
express command of our statute, " the issue of marriage deemed 
null in law, or dissolved by a court, shall nevertheless be legiti- 
mate." Section 7, c. 78, Code, p. 485 ; Stones v. Keeling, 5 
Call. 143 ; Riee v. Efford, 3 Hen. & M. 228. 

For the reasons stated, the decree of the Circuit Court must 
be reversed, and the plaintiff's bill dismissed. 

Johnsost, Geeen, and Woods, JJ., concurred. 

In Richard v. Brehm, 73 Pa. St. 140, 1. Marriage per verba dt presenti. 

the court said : " Marriage is a civil According to the weight of authority 

contract jure gentium, to the validity the present consent to take each other 

of which the consent of parties able as husband and wife seems to have 

to contract is all that is required by been sufficient to constitute marriage 

natural or public law. If the contract at common law. This consent may 

is made per verba de presenti, though it be expressed verbally or in writing 

is not consummated by cohabitation, with or without witnesses or some 

or if it be made per ner&ade/utaro and person authorized to solemnize the 

be followed by consummation, it marriage, without any particular form 

amounts to a valid marriage in the or ceremony, and may be proved as 

absence of all civil regulations to the any other contract : Stew. M. & D. 

contrary." § 84 el seq. 

It is believed that the foregoing is " It is a present and perfect consent 

a correct statement of the common the which alone maketh matrimony 

law of marriage as recognized by the without either public solemnization 

weight of authority : 2 Kent. Com. or carnal copulation, for neither is 

87 ; 1 Black. Com. 439. the one nor the other the essence of 
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matrimony, by consent only :" Swin- 
burne Est., § 4. 

"The only difference between a 
marriage celebrated by a formal cere- 
mony and one not so celebrated is, 
that in the former case the regular 
celebration is conclusive evidence of 
the mutual consent requisite to the 
validity of the marriage, while in the 
latter it is competent to rebut the 
proof of the marriage by other evi- 
dence :" Clayton, v. Wardell, 4 N. Y. 
230. 

Cohabitation does not appear to 
have been essential to the validity of 
marriage per verba de presenii : Clay- 
ton v. WardeU, 4 N. Y. 230; Du- 
maresly v. Fishly, 3 A. K. Marsh. 363 ; 
2 Cish. M. & D., I 228. Contra, 
Floyd v. Calvert, 53 Miss. 37 ; Taylor 
v. Stale, 52 Id. 84. See also Cart- 
wright v. MaGovm, S. Ct. 111. June 17, 
1887. It is said to have been necessary 
by the law of Scotland : 2 Parr. Cont. 
(7th ed.) 75. 

"On the other hand, it is not suffi- 
cient to agree to present cohabitation 
and a future regular marriage when 
more convenient, or when a wife die, 
or when a ceremony can be performed. 
* * * To constitute marriage the 
consent must not be attended by an 
agreement that some intervening 
thing shall be done before the mar- 
riage takes effect, as that it be publicly 
solemnized:" Cartwright v. McGown, 
S. C. 111. June 17, 1887 ; Stew. M. & 
D. ? 86 ; 2 Bish. M. &. D. \ 249 ; Car- 
michael v. State, 12 0. St. 553. 

2. Illustrations. — In Bissell v. Sis- 
sell, 55 Barb. 424, "He placed the 
ring upon her finger stating, ' This is 
your wedding ring ; we are married.' 
She received the ring as a wedding 
ring. He then said : ' We are mar- 
ried just as much as Charles is to his 
wife' (referring to his brother and 
sister-in-law). ' I will live with you 
and take care of you all the days of 



my life as my wife.' " Her assent to 
this was held to constitute a valid 
marriage. 

In Hantz v. Sealy, 6 Binn. (Pa.) 
405, the defendant said : " I take you 
(the plaintiff) for my wife," and the 
plaintiff being told that if she would 
say the same thing the marriage 
would be complete, answered, " To be 
sure, he is my husband good enough." 
Now these words of the woman do 
not constitute a present contract, but 
allude to the past contract which she 
always asserted to be a lawful mar- 
riage. This holding seems at this 
distance too literal for the ordinary 
requirements of life. 

In a recent Michigan case, Clancy 
v. Clancy, S. C. Mich., June 9, 1S87, 
marriage was claimed by virtue of 
cohabitation under the following 
agreement : 

"Detroit, March 24, 1886. 
" An article of agreement made and 
entered into by and between Mrs. 
Mary McCarthy, of Chicago, Illinois, 
and Dennis Clancy, of Detroit, Mich- 
igan. We mutually and jointly, from 
now, henceforth and forever, agree to 
live as man and wife, but each party 
retain the right to buy, sell, and trans- 
fer their respective properties without 
question of the other party. 

" Mrs. Mary McCarthy. 

" Dennis Clancy. 
"Witness: Hugh Murray. 

" Emma Murray." 

This was held to constitute an 
agreement for illicit cohabitation and 
not for marriage. But see the dis- 
senting opinion of Morse, J. 

3. Marriage per verba de presenii 
approved. — The doctrine that no cele- 
bration was necessary to the validity 
of marriage at common law has been 
approved in Alabama, California, 
Georgia, Illinois, Indiana, Iowa, Kan- 
sas, Kentucky, Michigan, Minnesota, 
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Mississippi, Missouri, New York, 
Ohio, Pennsylvania, and Tennessee, 
and by the courts of the United 
States: Oases cited by respective States 
below. 

No celebration is necessary by the 
law of nature : Richard v. JBrehm, 73 
Pa. St. 140. Or by the civil law: 
Haiku v. Collins, 10 Plow. 174. Or 
by the law of Scotland : Dalrymple v. 
Dairy mple, 2 Hagg. Const. 54; Mc- 
Adam v. Walker, 1 Dow. 148. Or by 
the Canon Law previous to the Coun- 
cil of Trent : Patton v. Philadelphia, 
1 La. Ann. 98. 

4. Marriage per verba de presenti 
disapproved. — On the other hand, the 
courts of Maryland, Massachusetts, 
and North Carolina have declared 
marriage per verba de presenti, as well 
as per verba de faturo cum copula to be 
imperfect at common law until cele- 
brated in facie ecclesice — not conferring 
rights of property upon the parties or 
legitimacy upon their children, but 
only the right to compel a specific 
performance of the marriage contract 
in a spiritual court. See cases cited 
below. 

This is the view finally sustained 
by the English courts. In Queen v. 
MUlis, 10 Clark & Fr. 534, the dis- 
cussion fills 374 pages, and the court 
was equally divided in opinion. This 
case has been ably criticised by Mr. 
Bishop (2 Bish. M. & D., \ 275) 
and in Canada (Breakey v. Breakey, 2 
U. C. [Q. B] 349). It has been fol- 
lowed, however, by the later English 
cases: Beamish v. Beamish, 9 H. L. 
Cas. 274 ; Catherwood v. Caslon, 13 M. 
& W. 261. See Wigmore's Case, 2 
Salk.43S; King v. Brampton, 10 East. 
282 ; Dalrymple v. Dalrymple, 2 Hagg. 
C. R. 79. 

5. Marriage per verba de futuro cum 
copula. — In Duncan v. Duncan, 10 O. 
St. 181, the court said: "The idea 
that a contract for a future marriage 

Vol. XXXVI.— 14 



followed by cohabitation as husband 
and wife, is itself a valid marriage at 
common law, seems to have obtained 
currency on the credit of remarks 
made by several elementary writers of 
distinguished learning and ability 
and by certain judges of high char- 
acter, speaking by way of obiter dicta 
in cases in which this question was 
really in no way involved. But the 
better opinion now seems to be that 
theae remarks are unsupported by any 
case actually adjudicated and entitled 
to be considered as authoritative, and 
that such a contract never was a good 
marriage at common law, either in 
this country or in England, and the 
mistaken doctrine seems to have orig- 
inated either in the inadvertent con- 
founding of what might, in the ab- 
sence of rebutting evidence, be good 
presumptive evidence of marriage 
with marriage itself; or from the fact 
that such a contract per verba de futuro. 
followed by cohabitation, was one of 
which the Canon Law, as adminis- 
tered by Ecclesiastical Courts in Eng- 
land until restrained by statute, would 
enforce specific performance." 

In Cheney v. Arnold, 15 N. Y. 345, 
the court said : " The principle that 
a promise followed by intercourse was 
in some sense a marriage was a branch 
of the ecclesiastical system, resulting 
from the acknowledged jurisdiction of 
the ecclesiastical courts to compel the 
performance of such marriages by 
spiritual censure. Having dispensed 
with that jurisdiction, we cannot con- 
sistently acknowledge any marriage 
to be valid which requires the inter- 
vention of a spiritual court to make it 
perfect. We must insist upon those 
circumstances which the law requires 
in an executed contract upon any 
other subject. Mutual promises to 
marry in future are executory, and 
whatever indiscretions the parties may 
commit after making such promises, 
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they do not become husband and wife 
until they have actually given them- 
selves to each other in that rela- 
tion." 

However, the authority of numer- 
ous elementary writers and jurists is 
found in support of the doctrine that 
a good common law marriage may be 
contracted per verba defuturo cum co- 
pula : 2 Kent Com. 87 ; 2 Greenl. 
Ev. \ 460 ; 1 Bouv. Inst. 110; Starr 
v. Peek, 1 Hill (if. Y.)270; Dumar- 
esly v. Fishly, 3 A. K. Marsh. 369; 
Teter v. Teter, 88 Ind. 494 ; Askew v. 
Bupree, 38 Ga. 173; Est. McCausland, 
52 Cal. 568; Cartwright v. McOown 
S. Ct. III., June 17, 1887. See also 
Potion v. Philadelphia, 1 La. Ann. 98. 

The question does not seem to be 
one of great difficulty when we con- 
sider that "the copula is presumed 
[only] to have been allowed on the 
faith of the marriage promise, and 
that so the parties at the time of the 
copula accepted of each other as 
man and wife;" which presumption 
may be rebutted. " If the woman in 
surrendering her person is conscious 
that she is committing an act of forni- 
cation instead of consummating her 
marriage, the copula cannot be con- 
nected with any previous promise 
that has been made and marriage is 
not thereby constituted :" Post v. Post, 
70 111. 484 ; Ilebblethwaite v. Hepworth, 
98 Id. 123; Cartwright v. McGown, 
Supra. 

The copula must be in fulfillment 
of the agreement to marry or in con- 
summation of such a contract. The 
fact that sexual intercourse occurs 
after an agreement to marry at some 
future day is not of itself sufficient to 
establish the marriage relation. To 
be availing, the parties at the time of 
copula must then accept each other 
as husband and wife : Stollz v. Doer- 
ing, 112 111. 234; Peck v. Peck, 12 
R. I. 485 ; North v. Valk, Dud. Eq. 



(S. C.) 212 ; Fryer v. Fryer, Rich. Eq. 
Cas. (S. C.) 85. 

Thus understood, marriage per 
verba de futuro cum copula becomes 
really marriage by present consent, 
and the term one of convenience 
simply. 

6. Effect of Statutes on the subject 
— Celebration not necessary. — It is a 
well-established rule in this country 
that a marriage good at common Jaw 
is good notwithstanding the existence 
of any statute on the subject, unless 
the statute contains express words of 
nullity. It is said by Lord Stowell 
in his celebrated judgment in the case 
of Dalrymple v. Dalrymple, 2 Hagg. 
C. R. 54, that " marriage in its origin 
is a contract of natural law ; it may 
exist between two individuals of dif- 
ferent sexes, although no third person 
existed in the world, as happened in 
the case of the common ancestors of 
mankind. It is the parent, not the 
child, of civil society. In civil society 
it becomes a civil contract regulated 
and prescribed by law and endowed 
with civil consequences. * * * If 
it should be said that positive legisla- 
tion is a substitute for the rule, then 
this positive legislation, like the rule, 
should in its terms be restrictive of 
the natural right and not merely 
directory as to the mode of its exer- 
cise. If it be not restrictive in its 
terms, then the rule of construction 
founded on the serious and evil con- 
sequences that must generally result 
from declaring invalid the exercise of 
the right will apply :" Carmichael v. 
State, 12 0. St. 553 ; Duncan v. Dun- 
can, 10 Id. 181. 

This rule has been adopted and 
no celebration is required to render a 
marriage valid in : 
Ohio. — Supra. 

Alabama. — Dickerson v. Brown, 49 
Ala. 357 ; Campbell v. Gullatt, 43 Id. 
57 ; State v. Murphy, 6 Id. 765. 
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California. — Est. McCausland, 52 
Cal. 56S ; Graham v. Bennett, 2 Id. 
503 ; Est. Titcomb, Myr. Prob. (Cal.) 
55. 

Georgia. — Askew v. Dupree, 30 Ga. 
173. 

Illinois. — Cartwight v. McGown, S. 
C. 111., June 17, 1887; Hebble- 
thwaite v. Hepworlh, 98 111. 126 ; Post v. 
Post, 70 Id. 484. 

Iowa. — McFarlandy. McFarland,5l 
la. 565 ; Blanchard v. Lambert, 43 Id. 
228. 

Louisiana. — Blasini v. Sue. Blasini, 
30 La. Ann. 1388 ; Sue. of Hubee, 20 
Id. 97; Holmes v. Holmes, 6 Id. 463; 
Potion Y.Philadelphia, lid. 68. 

Michigan. — Hutchins v. Kimmel, 31 
Mich. 127; CWy v. CZaracy, S. C. 
Mich., June 9, 1887; Meister Y.Moore, 
96 U. S. 76 ; Peet v. Peei, 52 Mich. 
464. 

Minnesota. — Statey. Worthington, 23 
Minn. 528. 

Mississippi. — Hargroves v. Thomp- 
son, 31 Miss. 211; Bundle Y. Pegram, 
49 Id. 751 ; PZoya" v. Calvert, 53 Id. 37. 

Missouri. — Dyer v. Brannock, 66 
Mo. 391; Boyery. Lively, 58 Id. 510. 

.ATeti; Hampshire. — Londonderry v. 
Chester, 2. N. H. 268. But see Dun- 
barton v. Franklin, 19 Id. 257. 

JVew Fori. — Hynes v. McDermott, 
91 N. Y. 451 ; .Hayes v. People, 25 Id. 
390; CfoijoMe v. Ferrie, 23 Id. 90; 
Cheney v. Arnold, 15 Id. 345; Clayton 
v. WWefl, 4 Id. 230 ; Fan 2'im/Z v. 
Farc TuyZ, 57 Barb. 235; Bissell v. 
PisseZZ, 55 Id. 325; In re Taylor, 9 
Pai. 611 ; Rose v. Clark, 8 Id. 574; 
Fenton v. Peeo", 4 Johns. 52 ; Davis v. 
Dams, 1 Abb. N. C. 140; Starr v. 
Peck, 1 Hill 270; O'Gara v. £isen- 
/oAr, 38 N. Y. 296. 

Pennsylvania. — Commonwealth v. 
Slump, 53 Pa. St. 132; Psi. Price, 11 
Phila. (Pa.) 98; Hantz v. Sealey, 6 
Binn. (Pa.) 405. 

South Carolina. — Davenport y. Cald- 



well, 10 S. C. 317 ; State v. Whabzy, 
10 Id. 500; Pn/er v. Fryer, Bich. 
Eq. Cas. (S. C.) 85; ifortA v. FaZ/fc, 
Dud. Eq. (S. C.)212. 

Wisconsin. — Williams v. Williams, 
46 Wis. 464 ; s. c. 32 Am. Kep. 722. 

This rule also obtains in the Fed- 
eral courts: Meister y. Moore, 96 U. 
S. 76 ; Holabird v. Mut. Lf. Ins. Co., 2 
Dill. (C. C.) 167 ; e. c, 12 Am. L. 
Beg. (N. S.) 566; Mathewson v. 
Plwenix Iron Foundry, 20 Fed. Bep. 
281 ; JeweZZ v. JeioeK, 1 How. 218; Pat- 
terson v. Gaines, 6 Id. 550. But see 
Holmes v. Holmes, 1 Abb. C. C. 525. 

7. Celebration Necessary. — In other 
States, the statutory requirements 
must be followed or the marriage is 
void. In Denison y. Denison, 35 Md. 
360, the court said: "It is true the 
act contains no express prohibition 
or declaration of absolute nullity of 
marriage contracted per verba de pre- 
sents, but it is plainly to be perceived 
that such marriages if allowed would 
contravene the spirit and policy of 
the act. The implications from the 
provisions of the act are exceedingly 
strong against such marriages, and 
the practice and custom of the people 
of the State have been so universally 
in conformity with what would ap- 
pear to have been the policy and re- 
quirement of the law, that such cus- 
tom has acquired the force and sanc- 
tion of law ; even though a question 
couldbe made as to the technical con- 
struction of the act itself. Besides, 
as we have seen, an unsolemnized con- 
tract of marriage at the common law 
is inchoate merely or incomplete, be- 
ing ineffectual to confer many of the 
most important rights of the matri- 
monial state, and to supply the de- 
fect of solemnization positive law was 
required. Such positive law has been 
provided, and consequently a mar- 
riage contracted in this State merely 
per verba de presenti or per verba de 
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fuiuro cum copula has no sanction in 
Our law, whatever may be the law 
upon this subject elsewhere." See 
also Classen v. Classen, 57 MJ. 510. 
But see Cheseldine v. Brewer, 1 H. & 
McH. 152. 

Substantially the same rule pre- 
vails and a celebration is necessary 
in : 

Kentucky. — By statute, Estill v. 
Rogers, 1 Bush. 62 ; but not otherwise, 
Dumaresly v. Flshby, 3 A. K. Marsh. 
368; Donnelly \. Donnelly, S B. Mon. 
113. 

Massachusetts. — Commonwealth v. 
Munson, 127 Mass. 459 ; Thompson v. 
Thompson, 114 Id. 566; Mil/ord v. 
Worcester, 7 Id. 48. But see Parton v. 
Hervey, 7 Gray 119. 

North Carolina. — Cooke v. Cooke, 
Phil. L. (N. C.) 5S3; State v. Somite;, 
2 Dev. & B. (N. C.) 177. But see State 
v. Ta-cha-na-tah, 64 N. C. 614. 

Tennessee. — Bashaw v. State, 1 
Yerg. 177 ; Orisham v. State, 2 Id. 
588. But see Andrews v. Page, 3 
Heisk.653, 657. 

8. Open Question.— The question 
has not been adjudicated or the law 
is still unsettled in Arizona, Arkansas, 
Colorado, Dakota, Florida, Idaho, Mon- 
tana, Nebraska, Nevada, New Mexico, 
Utah, Virginia, and Wyoming. 

Connecticut. — Kibbe v. Antram, 4 
Conn. 134; Qoshen v. Stonington, Id. 
209; 

Delaware. — (Celebration probably 
necessary.) Pettyjohn v. Pettyjohn, 1 
Houst. (Del.) 332; 



Indiana. — Teler v. Teler, 88 Ind 
494; 

Kansas. — State v. Walker, 26 Am. 
L. Beg. 455 ; 

Maine. — ( Celebration probably 
necessary.) Stale v. Hodgskins, 19 Me. 
155; (>am v. Burnham, 5 Id. 213; 
Brunswick v. Litchfield, 2 Id. 28 ; 

New Jersey. — (Celebration probably 
not necessary.) Goldbeck v. Goldbeck, 
18 N. J. Eq. 42 ; Pearson v: Howey, 11 
N..I.L.12; 

Oregon. — Celebration said to be 
necessary in Holmes v. Holmes, 1 Abb. 
C. C. 525, but this case has been over- 
ruled as to California, and is of 
doubtful authority; 

Rhode Island. — (Probably no cele- 
bration necessary.) Peck v. Peck, 12 
B. I. 485; Malthewson v. Phanix 
Iron Foundry, 20 Fed. Eep. 281. 

Texas. — (Celebration necessary by 
Mexican law and probably by present 
law.) Rice v. Rice, 31 Tex. 174; 
Sapp v. Newsom, 27 Id. 537 ; Lewis v. 
Ames, 44 Id. 319 ; 

Vermont. — Newbury v. Brunswick, 2 
Vt. 151 ; State v. Rood, 12 Id. 396 ; 
Northfield v. Plymouth, 20 Id. 582. 

The fact that the party solemnizing 
a marriage is not properly authorized 
will not prevent its being a good com- 
mon-law marriage : Carmichaelv. State, 
12 O. St. 553 ; People v. Qirdler, S. C. 
Mich., Feb. 10, 1887 ; Patterson v. 
Gaines, 6 How. 550. 
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